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IN THE COURT OF THE SESSIONS JUDGE, UDALGURI 
 

Special (POCSO)  Case No. 67/2019 
U/S 366 IPC R/W Sec.6 of POCSO Act 

 
PRESENT  :     Sri M. Kalita, 

  Special Judge, Udalguri. 
 
 

 
Charge framed on:-6.1.2020 
 

State of Assam 
-Vs - 

Surendar Pandey 
                                 ……....Accused person. 

 
Date of Recording Evidence on -20.1.20, 11.2.2020 

Date of Hearing Argument on –8.4.2021 

Date of Delivering the Judgment on –8.4.2021 

 

Appearance: 

For the State---------Mr. A. Basumatary, Ld. P.P. 

For the Accused-----Mr. M.Deka, Ld. Advocate. 

JUDGMENT 
 

1.  Briefly fact of the prosecution case is that informant Lalan Gour, a 

resident of Sonajuli under Orang PS lodged the written FIR before Ornag PS on 

25.3.2019 against the accused stating, inter-alia, that 25.3.2019 at about 9 a.m. 

his sister, the victim, who was the student of class IX of Swahid Dwipen Sarma 

High School was going  to school for attending class but on the road the accused 

forcibly under inducement kidnapped her. Though the informant search for her 

daughter but could not trace out. Even he could not contact with the mobile 

number of the accused. So, the informant prayed before the police for taking 

necessary action.  

 

2.  After receiving the FIR, the O/C, Orang PS registered the case being 

Orang P.S. case No.25/2019 U/S 366 IPC. Police investigated the case. During 

the course of investigation, the I.O. recovered the victim and forwarded for her 
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medical examination as well as for recording her statement U/S 164 Cr.P.C. The 

accused was also arrested and he was forwarded to jail and on close of the 

investigation  the I.O. submitted the charge sheet against the accused U/S 366 

IPC added Section 5 of POCSO Act. then the case was taken up for trial.  

  

3. Thereafter, the case was taken for trial. After appearance of accused, 

copies of all relevant documents were furnished to the accused. Then upon 

hearing of both sides and upon perusal of the relevant documents the charge 

was framed U/S 366 IPC R/W Sec. 6 of POCSO Act. Then the contents of 

charges were read over and explained to the accused to which accused pleaded 

not guilty and claims to be tried.  

 

4. During the trial, the prosecution has examined as many as 5 (five) PWs 

including the informant, victim and Medical Officer to bring home the case. Then 

the accused has been examined U/S 313 Cr.P.C. Defence case is total denial. No 

witness is examined by the defence.  

 

5. Points for determination of the case:- 

 

(i)  Whether the accused kidnapped or abducted the victim with intent to compel 

her marriage with him? 

 (ii) If so, whether the accused committed the aggravated penetrative sexual 

assault on the victim who is the minor?  

 

 Discussion, Decision and reasons thereof:- 

 

6. Before deciding the issues, I like to briefly discuss the evidence of the 

PWs to appreciate the evidence in the light of point for determination.  

 

7. PW1 is the victim. She has state that she knew the accused since before 

the incident. Her brother lodged the FIR. Since before the incident she had 

developed love affair with the accused. One the day of occurrence while she was 
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proceeding to her tuition class in the morning, at that time she met the accused 

and went alongwith him without informing her family members. When she did 

not return home her brother lodged an FIR on the basis of which police arrested 

the accused and recovered her. Then she was brought before the Magistrate for 

recording her statement U/S 164 Cr.P.C. She was also produced for medical 

examination. At the time of occurrence she was 18 years old and she eloped 

with the accused and the accused never forced her nor induced her. So, she has 

no any grievance against the accused. She has proved her statement as Ext.1. 

Accused never cause any sexual assault to her. 

 

8. In the cross-examination, the victim admitted that she had developed 

love affair with the accused. So, accused did not compel me to go with him.   

 

9. PW2, Lalan Gour is the informant. He has deposed that the victim is his 

sister. The occurrence took place about 10 months ago. On the day of 

occurrence his sister went to attend tuition class but she did not return on that 

day. Later on, he came to know that the accused had kidnapped his sister. He 

accordingly lodged the FIR. Police recovered his sister and arrested the accused. 

At that time the age of his sister was 18 years. He has proved the FIR as Ext.2.  

 

10. In the cross-examination, he has admitted that he did not witness when 

his sister was kidnapped but later his sister narrated before him that she had 

love affair with the accused. Therefore, on the day of occurrence on her own 

sweet will she left with the accused. At that time his sister never disclose before 

him regarding any sexual assault committed by the accused.  

 

11. PW3, Dr. Hiranya Kumar Gayari is the medical officer. He has stated that 

on 6.4.2019 while he was working as M & HO at Udalguri Civil Hospital he 

examined the victim and accordingly he gave the opinion in the medical report. 

As per his opinion the age of the victim was 16-17 years. 
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12. PW4, Smti. Sanju Gour has stated that informant and victim are her son 

and daughter. She knew the accused. About 10 months ago, the occurrence 

took place. On the date of occurrence her daughter did not return back from 

school as usual. So they searched her. After 12 days her daughter was rescued 

by the Police from Monabari Tea garden. At that time her daughter was with the 

accused. After recovery of her daughter, her daughter did not tell her anything.  

 

13. PW5, Puran Singh Gour has deposed that victim is his niece. About 10 

months ago, the occurrence took place. On the date of occurrence, he heard 

that the victim was taken by the accused from the road whenever she went to 

school. Later on, the victim and accused was rescued by police from Monabari 

Tea garden. But victim did not narrate anything before him. 

 

14. From the above discussion of evidence of PWs including the evidence of 

medical officer, it is found that as per opinion of medical officer the victim was 

16 to 17 years at the time of occurrence. The victim has also admitted that she 

was 18 years. So, in view of the principle of Medical Jurisprudence two years 

may be differing from either side. So, the victim has not supported the medical 

evidence in reference to the age of the victim. Hence, there is no any credible 

evidence in the record to show that the victim was minor at the relevant point of 

time. On the other hand, the victim has categorically stated that she eloped with 

the accused as she had developed love affair with the accused.  

 

15. So, in view of the fact, I find that there is no inducement or forceful 

kidnapping or abducing by the accused at the time of occurrence as the victim 

has admitted her age as 18 years at the time of occurrence. So, the consent of 

victim is very much material to decide the case. As the victim went away with 

the accused on her own consent, so there is no sufficient material to attract the 

ingredients of Section 366 IPC. There is also no material to attract the 

ingredients of kidnapping or abduction.  
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16. So, reason stated above, I am of the opinion that the prosecution has 

miserably failed to establish the ingredients of Section 366 IPC R/W Section 6 of 

POCSO Act. There is also no any iota of evidence to show that the victim was 

sexually abused by the accused. 

 

17. Hence, the accused is entitled to acquittal on benefit of doubt.  

 

ORDER 

 

18. As the prosecution has failed to prove the case beyond reasonable doubt, 

so accused is acquitted and set at liberty forthwith after obtaining a bond from 

the accused for his appearance if necessity arises in connection with any 

proceeding in reference to this case.  

 

19. Let a copy of the judgment be sent to the learned District Magistrate, 

Udalguri for his information as provided in section 365 Cr.P.C. 

 

20. Let the case record be consigned to record room after completing the 

formalities. 

 

21.     Given under my hand and seal of this Court on this 8th   day of April, 

2021, at Udalguri. 

 

Dictated & Corrected by me 

 

      (M.Kalita)                                            (M.Kalita)   

Special Judge, Udalguri.                          Special Judge, Udalguri.  
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APPENDIX 

1.  PROSECUTION WITNESSES :- 

PW1    Victim. 

PW2   Lalan Gour. 

PW3 Dr. Hiranya Gayari. 

PW4 Sanju Gour. 

PW5 Puran Singh Gour. 

 

2. PROSECUTION EXHIBITS  :- 

Ext.1   Statement of victim U/S 164 Cr.P.C. 

Ext.2 FIR. 

Ext.3 Medical report 

3. DEFENCE WITNESS:- NIL 

    

                                                                 (M.Kalita) 

                                                       Special Judge, Udalguri. 

 
 
 


